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New Hampshire Civil Rule 26(f) states that, “[n]o deposition, as transcribed, shall be changed or altered, but any alleged errors may be set forth in a separate document attached to the original and copies.”  N.H. Civ. R. 26(f).  Although renumbered when the Civil Rules were adopted in 2013, New Hampshire’s deposition errata sheet rule was not substantively changed.  See N.H. Super. R. 41.  The language of New Hampshire’s rule, however, differs significantly from Federal Rule of Civil Procedure 30(e)(1), which states, in pertinent part, that, “[o]n request by the deponent or a party before the deposition is completed, the deponent must be allowed 30 days after being notified by the officer that the transcript or recording is available in which: (A) to review the transcript or recording; and (B) if there are changes in form or substance, to sign a statement listing the changes and the reasons for making them.”  Fed. R. Civ. Pro. 30(e)(1).  Despite the apparent differences in the language of N.H. Civil Rule 26(f) and FRCP 30(e)(1)(B), until recently  no New Hampshire court had been presented with the opportunity to evaluate the substantive differences between the rules. 

In September of 2014, however, the New Hampshire Supreme Court Advisory Committee on Rules (“Rules Committee”) considered this issue when it was asked to review Civil Rule 26(f) in relation to a newly proposed subsection to Civil Rule 26.  Specifically, the Rules Committee was considering amending Civil Rule 26 to add subsection (m), which would allow a party to name a public or private corporation, a partnership, an association, or a governmental agency as a deponent and require the named organization to designate at least one officer, director, managing agent, or other person to testify on its behalf.
  September 2014 Minutes at 3.  The proposed Civil Rule 26(m) was based on FRCP 30(b)(6).  Id.  In response to the proposed amendment, Attorney Irvin Gordon expressed concerns that it would be unfair to adopt language based on the federal rule requiring organizations to identify particular individuals to testify on behalf of the organization without also adopting the federal rule permitting the organization to correct the individual’s testimony in “‘form or substance and to submit such changes, in a post-deposition signed statement.’”  Id.  In response to the concerns raised by Attorney Gordon, the Rules Committee considered amending Civil Rule 26(f) as follows:

(f) No deposition, as transcribed [except depositions taken pursuant to Rule 26(m)] shall be changed or altered, but any alleged errors may be set forth in a separate document attached to the original and copies.

[In the case of a Rule 26(m) deposition, on request by the deponent or a party before the deposition is completed, the deponent must be allowed 30 days after being notified by the officer that the transcript or recording is available in which to review the transcript or recording and, if there are any chanes in form or substance, to sign a statement listing the changes and the reasons for making them.  If the deponent makes changes in substance to the transcript or recording, the court, on motion by the opposing party, may order a further deposition of the person in question and may allocate the cot of taking a further deposition, as justice may require.]

Id. at 3-4.  The Rules Committee furthermore discussed “whether the general New Hampshire rule prohibiting a deponent from making substantive changes on an errata sheet following a deposition should be changed,” and “whether it [would be] more appropriate to have a rule mirroring the Federal Rule of Civil Procedure 30(e) . . ..”  Id. at 4.  Ultimately, the Rules Committee tabled the proposed revisions to Civil Rule 26(f) until the December public hearing.  Id.  In the meantime, however, it was agreed that Justice Lynn would follow up with Judge McNamara, who had initially proposed that the Rules Committee amend Civil Rule 26 to included subsection (m), for his opinion.  Id.
At the December 2014 hearing, Justice Lynn stated that he did not support the proposed changes to Civil Rule 26(f) because it “may create more trouble than it is worth.”
  2015 Annual Report at 13.  He explained that, after conferring with Judge McNamara, he felt that the amendment was unnecessary because the current wording of the rule allows “the Court to have the discretion to allow a re-deposition if necessary.  If someone in the course of correcting his or her deposition actually changes it in substance, the other party can ask the court for a remedy [and t]he Court would have discretion to say, ‘you cannot make a change,’ or ‘I am going to allow you to re-depose the witness’ or the like to address any improper behavior.”  Id. at 13-14.  The members of the Rules Committee generally agreed with this analysis, accordingly the Rules Committee voted not to recommend that the Court adopt the proposed amendment to Rule 26(f).  Id.
Thereafter, in early 2015, Judge McNamara was presented with the first opportunity to affirmatively address the substantive difference, if any, between N.H. Civil Rule 26(f) and FRCP 30(e)(1)(B) when a discovery dispute arose in Brockway Smith, Inc. v. Traditional Living, Inc. et al. related to the use of a deposition errata sheet to make substantive alterations to deposition testimony.  Brockway involved  a breach of contract dispute between Traditional Living, Inc. (“TLI”) and WHS Homes, Inc. (“WHS”) involving an Asset Purchase Agreement (“APA”).  Brockway Smith, Inc. v. Traditional Living, Inc. et al., No. 2012-CV-00037, Slip. Op. at 1 (N.H. Super. Ct. Feb. 12, 2015).  In pertinent part, the parties disputed which of TLI’s liabilities WHS had assumed under the APA.  Id.  Initially, the court denied WHS’ motion for summary judgment finding that the APA was ambiguous in defining “Assumed Liabilities.”  Id.  WHS renewed its motion, however, based on the deposition testimony of TLI’s 100% shareholder, Tod Schweizer, in which he stated that “under the APA he understood it was up to WHS to decide which of the categories of liabilities, including customer contracts, he could apply the assumption of liabilities provision of the APA to.”  Id. 1, 4.  TLI objected, in part, based on amendments that Schweizer made to his deposition testimony attempting to clarify that the categories of liabilities under the APA were  “‘focus[ed] on the vendor liabilities.’”  Id. at 4 (alteration in original).  In reply, WHS argued “that the court should not consider the change to the deposition, because ‘unlike FRCP 30(e)(1)(B) which allows “changes in substance” through subsequent review, Superior Court Rule 26(f) only allows errors to be noted and specifically prohibits changes or alterations.’”  Id.  In its order, the Court disagreed with WHS and held, as a matter of first impression, that Civil Rule 26(f) does not prevent substantive changes to deposition testimony.

In performing his analysis, Judge McNamara first looked to the case law interpreting FRCP 30(e)(1)(B) and noted that “[d]espite the apparently clear language of [FRCP 30(e)(1)(B)], there is a split of authority with respect to the substantive changes that may be allowed.”  Id. at 5.  Pursuant to the majority view, which has been subscribed to by the First Circuit Court of Appeals, a deponent is permitted to “change deposition testimony so that the fact and extent of the change are treated as subjects for impeachment that may affect a witness’s credibility,” reasoning that “a witness cannot be forced to testify falsely at trial so allowing the witness to alter his or her testimony gives the opposing party opportunity to reopen the deposition so that the revised answers may be followed up on and the reasons for the correction explored.”  Id. (citing Pina v. The Children’s Place, 740 F.3d 785, 792 (1st Cir. 2014) and Glenwood Farms, Inc. v. Ivey, 229 F.R.D. 34, 35 (D. Me. 2005)).  Judge McNamara also noted that the “[l]ower First Circuit courts have developed a significant body of law to determine when revisions materially alter the answers such as to require the deposition to be reopened.”  Id. at 7 (citing Pina, 740 F.3d at 792; Glenwood, 229 F.R.D. at 35; Tingley Sys. Inc. v. CSC Consulting, Inc., 152 F. Supp. 2d 95, 120 (D. Mass. 2001)).  If, however, the timing of the changes results in undue expense or causes unfairness to another party,  courts may also utilize other management tools to remedy discovery abuse, such as sanctions, attorneys’ fees, and issue preclusion.  Id. (citing EEOC v. Skanska USA Building, Inc., 278 F.R.D. 407, 410-11 (W.D. Tenn. 2012)).

Applying the concepts developed under federal law to Civil Rule 26(f), Judge McNamara found that New Hampshire’s rule: 

specifically allows the correction of erroneous testimony[, but i]t does not state that the error must be that of the court reporter.  Plainly, for example, a corporate designee’s testimony that no employment manual exists, when it fact it does, would be error.  To fail to correct this testimony would make the deposition erroneous, as well as seriously affect the truth finding process.  There is no rule or practice that suggests that a witness’ testimony at any deposition prohibits a witness from testifying otherwise at trial; indeed, a witness cannot be required to commit perjury.  But obviously the prior answer can be used for impeachment.  

Id. at 7-8 (emphasis in original).  Accordingly, the Court held that “in the ordinary course, allowing substantive changes to deposition prior to trial eliminates the likelihood of deviations from the original deposition, thus reducing the likelihood of surprise at trial.”  Id. at 8.  The Court qualified this interpretation of the rule, however, by stating that substantive amendments could be prohibited if they lacked a good-faith basis, and by furthermore highlighting the “Superior Court’s broad authority to control discovery [which] gives it the ability to remedy unfairness when a witness makes substantive changes to a deposition by reopening the deposition, perhaps at the expense of the party that submits the corrected deposition, awarding fees, or imposing other sanctions, up to and including evidence or issue preclusion or full or partial judgment in favor of the injured party in an appropriate case.”  Id.

Returning to the deposition testimony at issue in Brockway, the Court held that the amendments to Schwiezer’s deposition testimony was consistent with the position that he had taken prior to the deposition, and with other portions of the depositions.  Id. at 8-9.  Accordingly, his modifications were “not akin to creating a ‘sham affidavit,’ changing or providing testimony simply to defeat summary judgment[, but r]ather is an assertion of the position taken consistently by TLI throughout the litigation.”  Id. at 9.  Therefore, the Court held that it could properly consider the corrections to Schwiezer’s deposition, that there was no basis to reopen the deposition, and that, based on the evidence in the record, a genuine issue of material fact remained.  Id.  Thus, the Court denied WHS’ renewed motion for summary judgment.  Id.
While Judge McNamara’s interpretation of Civil Rule 26(f) has not been reviewed by the New Hampshire Supreme Court, his analysis is consistent with the Rules Committee’s determination that an amendment to Civil Rule 26(f) specifically permitting certain depositions to be substantively amended was unnecessary.  Accordingly, until and unless the New Hampshire Supreme Court interprets Civil Rule 26(f) to permit only scriveners errors, it is likely that other superior courts will similarly permit parties to submit good-faith substantive changes to deposition testimony, although they may also order remedies in response to such changes, such as that the deposition be reopened in order to allow the deposing party to address any additional questions that the altered testimony raises.
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